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INTRODUCTION
Human rights are understood to be universal. Everyone, everywhere is entitled to enjoy the fundamental rights contained in international legal instruments such as the Universal Declaration of Human Rights; the International Covenant on Economic, Social, and Cultural Rights; the International Convention on the Rights of the Child; and the African Charter of Human and Peoples' Rights. Each of these instruments recognizes health as a fundamental human right. International institutions such as the World Health Organization (WHO) and the United Nations Children's Fund (UNICEF) have partnered to promote public health. However, despite its recognition in international law and its promotion by international institutions, the human right to health remains unrealized for many.
The international AIDS pandemic has had an especially devastating and disproportionate impact in the Global South. 1 Across all countries the disease seems to affect or infect the most vulnerable people in a population-women, children, and members of disfavored or disadvantaged groups. The strong intersection between identity and infection across countries and within societies implicates deep global inequalities. For example, to be infected in South Africa is very different than being infected in the United States of America; life expectancy varies greatly, as does access to treatment. 2 One of the most difficult public health challenges for certain countries in the Global South is ensuring access to affordable treatment and medicines for people who are HIV-positive.
While access to medicines is an essential component of the right to health, globally almost two billion people lack access to essential medicines. 3 In December 2009, only thirty-six percent of people living with HIV in low-and middle-income countries were receiving treatment. 4 Individuals who do not receive treatment early can become resistant to first-line medications that treat HIV, requiring second-line treatments that can cost up to nine times as much as earlier treatment options. 5 In 1994, the international community, struggling to cope with an emerging global pandemic, founded the Joint United Nations Programme on HIV/AIDS (UNAIDS). That same year the World Trade Organization (WTO) was also created. The WTO Agreement on TradeRelated Aspects of Intellectual Property Rights (TRIPS) revolutionized global patent law. Among other things, TRIPS countries are required to standardize recognition of patents and to protect intellectual property rights against infringement. After the TRIPS expansion of patent protection to pharmaceutical products and processes, countries in the Global South found their ability to promote public health compromised by the prohibitively high cost of the patented drugs used to treat AIDS and its associated opportunistic infections. 6 A legal challenge brought against the government of South Africa by pharmaceutical manufacturers to force the country to bring its laws into compliance with TRIPS was met with significant resistance from civil society. 7 The suit and subsequent social unrest served to raise global awareness of the potentially negative public health consequences of strong patent protections in the context of a developing country experiencing an epidemic disease burden. Resistance to TRIPS from developing nations, primarily South Africa, India, and Brazil, at international meetings of the WTO eventually led to the concessions contained in the Doha Declaration. The Doha Declaration provides that the TRIPS agreement does not prohibit a member country from taking measures to protect public health and to promote access to medicines. 8 The Declaration also permits the use of compulsory licenses under certain circumstances. 9 This article will examine how the rhetoric of human rights used in the context of South Africa's AIDS crisis resonated across the Global 5. "At the beginning of treatment, the combination of drugs that a person is given is called first line therapy. If after a while HIV becomes resistant to this combination, or if side effects are particularly bad, then a change to second line therapy is usually recommended. Second line therapy will ideally include a minimum of three new drugs, with at least one from a new class, in order to increase the likelihood of treatment success." Introduction to HIV and AIDS Treatment, AVERT, http://www.avert.org/ treatment.htm (scroll down to "first and second line therapy").
6. SAfAIDS, South, resulted in a powerful social movement for access to medicines, and contributed to important changes in international intellectual property law principles and international pharmaceutical industry practices. Specifically, this article will explore the emergence and efficacy of South Africa's political alliance with India and Brazil to influence legal reform and increase access to medicines essential for treating HIV/AIDS. I argue that the social movement around access to medicines, as it was organized and deployed in South Africa, has shaped positions of governments and the scope of international law with respect to intellectual property. 10 South Africa's law and politics with respect to its AIDS crisis has served as an exercise in making claims and articulating obligations with lasting power to influence multiple systems of law. It also has helped to build alliances among other countries in the Global South, specifically India and Brazil. This article presents the Pharmaceutical Manufacturers' Association v. The President of the Republic of South Africa 11 lawsuit as an illustration of how norms are being negotiated by countries, communities, and corporations within and between different levels of domestic and international law. The case also illustrates how multiple legal systems can work together or against one another.
Part I of this article introduces the issues with a discussion of the status of the global AIDS epidemic and an explanation of the structure and content of the international intellectual property and human rights legal systems. Part II provides a discussion of how domestic civil society activists organized to oppose international intellectual property interests through law and politics using the language of international human rights. Part III presents an interpretation of how events in South Africa led to the Doha Declaration and strengthened the emerging alliance between South Africa, India, and Brazil. Finally, Part IV identifies lessons to be learned from the experience of these actors and interrogates the role of rights Lessons to be drawn from the pharmaceutical industry's legal action against South Africa and the opposition it drew from activists domestically and internationally may enable us to better understand the potential of power emanating from new places-corporations and communities. While power asymmetry persists in the global system, the conflict over the case also teaches that there are new areas in which to promote human dignity through advancing human rights. This article concludes that the agency of communities deploying rights language and using the law in innovative and inventive ways across the Global South is reason for optimism. By giving voice to viewpoints from the Global South, communities have changed the conversation of the trade in intellectual property to include recognition of rights.
I. THE GLOBAL HIV/AIDS PANDEMIC, INTERNATIONAL INTELLECTUAL PROPERTY, AND INTERNATIONAL HUMAN RIGHTS

A. The Global AIDS Epidemic: Epicenter Experiences
According to UNAIDS, the global AIDS epidemic has been stabilizing since 2000, but sub-Saharan Africa remains at the epicenter of the epidemic. 13 According to UNAIDS, sixty-seven percent of people living in the world with HIV reside in sub-Saharan Africa, and seventytwo percent of AIDS deaths occur in the region. 14 In most regions outside sub-Saharan Africa, men who have sex with men, sex workers, and injecting drug-users are disproportionately affected by HIV/AIDS. 15 In Africa, HIV prevalence is significantly higher among young women than men. 16 A disproportionate number of those infected and affected by the AIDS epidemic in Africa are women, 17 who account for nearly sixty percent of HIV infections in sub-Saharan Africa. 18 UNAIDS attributes the stabilization in the global percentage of people living with HIV to the positive effects of more widely available antiretroviral therapy. 19 Previously, people without access to antiretroviral therapy were dying from AIDS. Now, people with access to antiretroviral therapy are living longer with HIV. This was not 13 always so. Indeed, antiretroviral therapy may not have been as widely available as it is today had countries and communities in the Global South not joined in alliance to advance arguments for greater access to medicine. While there has been significant progress toward meeting the challenges associated with the global AIDS epidemic, that progress has been uneven. UNAIDS cautions that "the epidemic's future is still uncertain, underscoring the need for intensified action to move towards universal access to HIV prevention, treatment, care and support." 20 While the epidemic has stabilized, it has done so at high rates of prevalence in some places. In 2007, the rate of HIV prevalence in South Africa was an estimated eighteen percent among people aged fifteen to forty-nine years. 21 The percent coverage of antiretroviral therapy for adults and children with advanced HIV, while improving significantly, is far from universal and varies widely between nations for various reasons. For example, Brazil enjoys greater than seventy-five percent coverage while South Africa has only achieved between twenty-five percent and fortynine percent coverage. 22 Achieving universal treatment access by 2015 would reduce the number of projected AIDS orphans, estimated at approximately five million, below current projections. 23 Nevertheless, according to UNAIDS the number of people receiving antiretroviral medicines in low-and middle-income countries has increased significantly. 24 Antiretroviral therapy now reaches almost three million people. 25 Celebrating this expanding access in its most recent report on the status of the global epidemic, UNAIDS acknowledges that "[m]any actors share credit in this achievement, most notably people living with HIV themselves, whose advocacy helped achieve what was once considered impossible." 26 Antiretroviral treatment programs will remain critical for mitigating the epidemic's impact. Because HIV treatment is for life, affordable and sustained treatment programs will be essential over the long term. Ultimately, in addition to preventing new infections, continued progress will require securing more affordable HIV treatments. 
B. International Intellectual Property Law
The protection of intellectual property is mandated by the WTO's TRIPS Agreement. 27 Established in 1995, the WTO is the multilateral institution charged with administering trade rules among member countries and is the successor to the General Agreement on Tariffs and Trade (GATT). 28 It serves as a forum for trade negotiations, resolves trade disputes, monitors the national trade policies of its 153 member countries, provides technical assistance and training for developing countries, and cooperates with other international intergovernmental organizations. 29 As successor to the GATT, the WTO emerged from a series of trade negotiations, or rounds, conducted under the auspices of the GATT. 30 Countries participating in the Uruguay Round of GATT created the WTO and in the process also achieved a major revision of the original GATT. 31 Established just after World War II, the GATT was widely perceived to be ill-equipped to address the complexities of a modern global market. 32 The original GATT primarily governed the trade of goods. 33 The Uruguay Round set forth new rules to govern trade in services, relevant aspects of intellectual property and dispute settlements, and also included trade policy reviews within its negotiated agreements. 34 As members of the WTO, countries receive assurances that their exports will be treated fairly in foreign markets in exchange for their commitment to extend fair treatment to imports into their own domestic markets. 35 Major decisions of the WTO are made by the entire membership and by consensus. 36 regular intervals to make decisions and is the highest authority within the WTO system. 37 The General Council manages the work of the WTO between ministerial conferences, administering the operations of the trade agreement, and ministerial decisions. 38 Also composed of member states, the General Council acts as the organization's dispute settlement body, settling disputes between member countries. 39 It also serves as the WTO's trade policy review body, analyzing the trade policies of member countries. Additional subsidiary bodies to the General Council oversee specific areas of trade, including the Council for Trade in Goods; the Council for Trade in Services; and the Council for Trade-Related Aspects of Intellectual Property Rights (TRIPS Council). 40 These subject-specific councils also have subsidiary committees. 41 During the Uruguay Round, developing countries negotiated some flexibility in implementing their commitments under the WTO. 42 Over seventy-five percent of WTO members are developing or least-developed countries. 43 Special provisions in certain WTO agreements recognize the challenges developing countries confront and permit longer time periods for such countries to implement agreements and commitments. 44 Also, there are measures to encourage increased trading opportunities for developing members, 45 and all WTO members are obligated to respect the trade interests of developing members. 46 The WTO's intellectual property agreement, TRIPS, is a series of rules governing trade and investment in various forms of intellectual property. 47 Copyrights, patents, trademarks, and geographical names, among other things, are protected under the accord. 48 In response to widely varying standards of protection and minimal levels of enforcement, 49 the TRIPS Agreement provides protection for intellectual property by requiring member states to grant intellectual property rights without discrimination against imported products. 50 The TRIPS Agreement also imposes a general obligation on its members to "ensure that enforcement procedures . as to permit effective action against any act of infringement of intellectual property rights." 51 Under earlier international accords, a country was only obligated to protect foreign intellectual property to the extent it protected local intellectual property. 52 By integrating intellectual property right governance into the WTO and by barring sector-based discrimination in the granting of patents, TRIPS no longer permits members to select or set different levels of protection. 53 The TRIPS Agreement extended patent protection into new areas that were previously unprotected in several countries. 54 With respect to patents, TRIPS imposes a twentyyear period of patent protection on all inventions, whether of products or processes, in most fields of technology with very few exceptions. 55 Developed countries argued for integration of intellectual property rights into the Uruguay Round of trade negotiations, while many developing countries opposed the integration of such rights into the global trading regime. As James Gathii has observed:
Developed countries continue to maintain that high levels of intellectual property protection provide the necessary incentive for investment in research and development, which is the best guarantee of access to essential medicines for all countries. In contrast, developing countries maintain that strict constructions of the TRIPS agreement fail to recognize the legitimate interests of intellectual property rights users, especially in the context of crises such as HIV/AIDS. 56 Ultimately, developed countries prevailed on the inclusion of intellectual property and the establishment of a regime of protection, while developing countries secured the concession of "transition periods" prior to their full implementation of TRIPS. Depending on the level of economic development enjoyed, member countries labeled as "least developed" were permitted longer periods of time to bring their domestic laws, procedures, and policies into compliance with the TRIPS Agreement. 57 Among the most important, and opposed, reforms introduced by the TRIPS Agreement was its requirement that member countries grant patents for pharmaceutical products. 58 By bringing the governance of intellectual property under the authority of the WTO, TRIPS compelled countries to increase protection and treat pharmaceutical products the same as other products. Prior to the TRIPS Agreement, many developing countries did not grant patents to pharmaceutical products (nor did many wealthier countries at earlier stages of development). 59 Developing countries that did grant patents to medicines often did not grant patent protection for the twenty-year minimum term required by TRIPS. 60 
C. International Human Rights Law
Like the global agreements regulating trade, the international legal regime protecting human rights also emerged after World War II. The General Assembly of the newly formed United Nations adopted the Universal Declaration of Human Rights (UDHR) as a common standard of rights and freedoms for all, everywhere. 61 Consistent with concepts of rights gaining currency at the time, the UDHR contained a range of substantive rights, including civil, political, socioeconomic, and cultural rights. The UDHR was intended to serve as the foundation for an accord that would be submitted to member countries of the United Nations for ratification.
Ultimately, provisions of the UDHR were divided between two treaties, the International Covenant on Civil and Political Rights 58. See TRIPS, supra note 27, art. 27.1 (stating that patents shall be available and patent rights enjoyable without discrimination as to the place of invention, the field of technology, and whether products are imported or locally produced); see also (ICCPR) 62 and the International Covenant on Economic, Social, and Cultural Rights (ICESCR). 63 These two principal rights covenants explain and expand upon the basic rights contained in the UDHR. The two covenants establish monitoring bodies that review the regular status reports made by member countries on the measures that their governments have adopted and the progress made in realizing the rights included in the covenants. These monitoring bodies also periodically issue General Comments. These General Comments of the treaty bodies provide further substantive content to the rights enumerated in international human rights legal instruments by outlining state obligations and offering normative explanations of the entitlements associated with a given right. 64 Some scholars from developing countries have challenged the universality of human rights, noting that, from their inception, international human rights legal instruments failed to include the perspectives of non-European nations. 65 It must be noted that much of the Global South was under colonial rule at the time when both the GATT and United Nations were founded and their respective global rules on trade and human rights were formulated. United Nations membership in 1948 included only fifty-six states. 66 Further, some scholars have argued that in certain cultural contexts, the perception of rights may depart from the Western liberalism that underlies much of the international legal regime of human rights. 67 community. Because individual liberties have been elevated over communal interests in human rights discourse, discussions of rights can be seen to have displaced discussion of responsibilities. In cultures where emphasis is placed on obligations and duties to the community, the pursuit of individual self-interest to the exclusion of others is not in concert with cultural norms.
While the international legal instruments that comprise the International Bill of Rights contain civil, political, and socioeconomic rights, socioeconomic rights have met with greater resistance. For some, socioeconomic rights are seen as the wrong sort of rights. 68 Contrast, for instance, the ease with which governments that censor speech or imprison individuals without a fair trial can be identified as abusing rights. On the other hand, it is not as easy to identify a victim, violator, and remedy when an individual is illiterate or suffers from ill health. In part, because socioeconomic rights have not fit the classic frame of what a human rights violation is supposed to look like, they have not traditionally received the same international attention that civil and political rights have enjoyed historically.
International law, as well as the constitutions of many countries, including those of South Africa, India, and Brazil, recognizes health as a basic right. 69 including "medical care and necessary social services." 70 Expanding on the content of the health right, Article 12 of the ICESCR proclaims the right of everyone to "the enjoyment of the highest attainable standard of physical and mental health." 71 To meet their obligations to guarantee this right, governments must, among other things, take steps to prevent, treat, and control epidemic disease. 72 International law does not limit the right to health only to healthcare services; rather, "the right to health embraces a wide range of socio-economic factors that promote conditions in which people can lead a healthy life, and extends to the underlying determinants of health . . . safe and healthy working conditions, and a healthy environment." 73 Accordingly, governments are also responsible for creating the social conditions to make medical service and attention accessible. 74 In recognition of the fact that many countries have limited resources that may make government efforts to ensure the right to health for all immediately virtually impossible, the ICESCR, unlike the ICCPR, contains a provision permitting "progressive realization" of the health right over an unspecified period of time. 75 This qualification notwithstanding, governments are legally obligated to "expeditiously and effectively" 76 advance the right to health by taking "deliberate, concrete and targeted" measures to achieve its realization. 77 The acts or omissions of a state may violate the health right. Under international law, implementing laws that are patently irreconcilable with enabling realization of the health right would constitute a violation. Revoking laws essential to enabling the realization of the right to health would similarly constitute a violation. 78 Failure to devise health policies or to enforce regulations tied to health or healthcare would constitute omissions in violation of the right to health as well. 79 In its General Comment, the U.N. Committee on Economic, Social, and Cultural Rights (UNCESCR), the monitoring body for the ICESCR, notes that while "the right to the highest attainable standard of health" is not a right to be healthy, it does contain certain freedoms and entitlements. 80 People are free to control their bodily integrity and remain free to refuse nonconsensual medical treatment and experimentation. People are also entitled to enjoy certain social determinants of health. The UNCESCR has interpreted the right to health as requiring that governments take measures to ensure that the social conditions are created to assure that appropriate healthcare is available and accessible. 81 In sum, if it is to be realized, the right to health under international law requires performance and active intervention by the government and other organs of society to improve the material and institutional preconditions supporting the ability of an individual to obtain his or her optimum health. Significantly, a violation of the right to health can also occur when a government fails to regulate private nongovernmental entities with the power to impede realization of the highest attainable standard of health for others. 82
D. A Clash of Competing Commitments
While there are many factors in developing countries that may influence the social determinants of the health of the country's population, the failure to ensure access to essential medicines remains at odds with obligations to respect, protect, and promote the human right to health. Access to medicines also depends on many factors, not the least of which is cost. The high cost of medicines is a significant factor for many countries in the Global South that confront the challenge of epidemic disease.
The exclusive monopoly that owners of intellectual property enjoy for a period of time with respect to the manufacture, marketing, sale, and distribution of the medicines they produce permits pharmaceutical corporations to demand higher prices for their products. The high prices of patent-protected pharmaceuticals place essential medicines beyond the reach of many developing countries. 83 The connection between the costs of essential medicines and the international patent protections required by TRIPS was recognized and raised by countries in the Global South, particularly since several were 80 situated at the epicenter of the global AIDS epidemic. 84 It took civil society activists in the Global South to frame the problem as one of a denial of the fundamental human right to health, however, to bring scrutiny to the international system of intellectual property protection.
These competing obligations to protect patents on pharmaceutical products on one hand, and public health on the other, set the stage for a clash of commitments in capitals across the Global South. Countries now obligated to adhere to the TRIPS Agreement and respect intellectual property, while protecting the human rights of their citizens and others within their jurisdiction, confronted a challenge. Events in South Africa brought into sharp relief this clash of competing commitments to provide healthcare to AIDS patients and to protect the property interests of the global pharmaceutical industry. 
II. COMMUNITY COLLECTIVE ACTION: DOMESTIC RIGHTS LITIGATION
Having explained the clash between legal commitments to abide by TRIPS and protect intellectual property rights and to create the social conditions necessary for realization of the right to health, this part presents the legal and political struggle in South Africa over access to medicines as an example of actors in the Global South prevailing on the point that intellectual property rights must yield to the right of a country to protect its population. 86 In 1997, under then-President Nelson Mandela, the South African government enacted the Medicines and Related Substances Control Amendment Act No. 90, in significant part to protect the health of the public by making essential medicines more affordable. 87 To this end, among other things, the Act empowered the country's Minister for Health to determine whether to permit parallel imports of patented drugs. 88 The Act permitted the manufacture of generic HIV/AIDS drugs and encouraged the promotion of generic alternatives by requiring pharmacists to "inform all members of the public about the benefits of the substitution for a branded medicine of an interchangeable multisource medicine." 89 Price control measures were also permitted under the Act, whereby a pricing committee appointed by the Minister of Health would regulate a transparent system of published pricing. 90 The Pharmaceutical Manufacturers' Association of South Africa (PMA), a coalition of the local subsidiaries of several major multinational pharmaceutical corporations, brought suit in the High Court in Pretoria challenging the South African government's legislative efforts to increase access to medicine. 91 PMA argued that the government's proposed reforms in the Medicines Act would constitute a on European Law, 2009), http://www.elsa.org/fileadmin/user_upload/elsa_international/ PDF/SPEL/SPEL09_JED_ODERMATT.pdf.
86. In my view, the value of South Africa's struggle and the subsequent debates with and within the Global South concerning access to medicines and international intellectual property requirements have highlighted the competing obligations on countries, in which legal obligations potentially in conflict with the right to health must coexist. Because both the international intellectual property and human rights legal regimes are likely to remain, ultimately any future compromises between these apparently competing legal priorities must consider the needs of domestic populations burdened by disease.
87 violation of their rights under the South African Constitution. 92 The Association also argued that South Africa's statute was in breach of the government's TRIPS Agreement obligations. 93 Specifically, PMA complained that the Act would in effect enable and authorize the Minister of Health "to deprive owners of intellectual property in respect of pharmaceutical products . . . [and] alternatively to expropriate such property without any provision for compensation to be paid in respect thereof." 94 The PMA principally advanced an equality argument alleging that the Act was in conflict with South Africa's constitutional guarantee of equality because it would permit the government "to discriminate in favour of imported medicines to the detriment of the manufacturers of local products." 95 Further, the PMA alleged that the Act "discriminates unfairly in favor of the manufacturers of products qualifying as interchangeable multi-source medicines of a prescribed medicine, and to the detriment of the manufacturer of such prescribed medicine." 96 South Africans living with HIV and AIDS opposed the industry lawsuit, asserting that industry efforts to block legislation intended to increase access to medicines would threaten their rights to health, dignity, and life. 97 The Treatment Action Campaign (TAC) became the industry's principal opponent. TAC is a voluntary association of people with HIV/AIDS and other allies, including their friends, families, and healthcare providers. It also enjoys the support of trade unions, churches, and international nongovernmental organizations. In early 2001, TAC organized an interfaith prayer service and march for treatment access to increase public awareness of the PMA case and condemn the pharmaceutical companies who were delaying implementation of the Medicines Act through the litigation. 98 The street protests started by TAC against "profiteering pharmaceutical empires" in South Africa eventually gained solidarity supporters around the world. 99 Over the objection of the PMA, TAC was granted leave from the Pretoria High Court to be admitted to the lawsuit as amicus curiae in 2001. The papers filed by TAC in the case came to capture the country's attention and redirect the public discourse on access to medicine. As Mark Heywood, Head of the AIDS Law Project at University of Witwatersrand in Johannesburg, South Africa, observed at the time, the TAC "amicus application functioned simultaneously as legal argument and advocacy tool." 100 With TAC's entry into the case, the litigation became an organizing avenue for AIDS activists and quickly attracted international media attention.
Like the PMA, TAC also framed its arguments in the language of rights and urged the Court to consider "the rights to life, dignity and access to health care services" 101 as enshrined in the South African Constitution and numerous international human rights agreements. 102 Like the UDHR, the South African Constitution includes civil and political rights and social and economic rights in a single undivided document. South African Constitutional Court decisions on socioeconomic rights have affirmed that civil, political, and socioeconomic rights are interrelated and mutually supporting. 103 There is a rich and growing literature by South African legal scholars and other commentators on the substantive content of socioeconomic rights in the country's constitution. 104 98. Treatment Action Campaign Application to be Admitted as Amicus Curiae, ¶ 10, Pharm. Mfrs.' Ass'n of S. Afr. v 102. Section 11 of the Constitution provides: "Everyone has the right to life." Section 10 of the Constitution provides: "Everyone has inherent dignity and the right to have their dignity respected and protected." Section 27 of the Constitution provides that everyone has the right to have access to healthcare services. S. AFR. CONST., 1996.
103. As for the initiatives by certain members of the PMA to provide medicines at cheaper rates, these initiatives are entirely at the whim of the manufacturers concerned and reduce patients to the recipients of charity. Initiatives of this sort can as easily be withdrawn as they are made. Hence, powers of parallel importation and generic substitution, as well as price control are legitimate means to achieve price reduction and other legitimate objectives. 106 Like the PMA, TAC argued that the Court was bound to consider international law in its determination. Unlike the PMA, which appealed only to TRIPS provisions, TAC pointed to other international sources. Specifically, TAC appealed to a variety of international human rights instruments. Citing provisions pertinent to the rights to life, dignity, and health in international instruments that South Africa had either signed or ratified, such as the UDHR, the ICESCR, the Convention on the Rights of the Child, and the Convention on the Elimination of All Forms of Discrimination Against Women, TAC argued:
In the context of a case such as the present, it is quite clear that having regard to the nature and scale of the HIV/AIDS epidemic there is a compelling case to be made that the State is under a duty both under the Constitution and at international law to ensure adequate access to health care. 107 TAC defended the government's Medicines Act as an effort to meet its binding legal obligations. TAC also defended the Medicines Act as consistent with provisions of TRIPS that permit WTO members to amend or enact laws, including measures necessary to protect public health and promote the public interest in sectors of vital importance to development. 108 The PMA case came to be understood as a contest between the "private interests of the pharmaceutical industry" and "people's lives and public interest." 109 Moreover, South Africa received considerable support from advocacy and AIDS activists in the Global North. Arguably, some of the sympathy for South Africa's position in the litigation was due to the suffering and strength of South Africans seen around the world. 110 The further maintenance of a lawsuit against a developing country, the gross domestic product of which would likely be far below the combined annual profits of the corporations challenging it, became untenable.
The Court never addressed the clash or conflict between the competing rights asserted by the PMA and TAC because the corporations involved elected to withdraw the lawsuit unconditionally. The PMA's decision to withdraw its lawsuit left South Africa free to implement its Medicines Act. Commentators have attributed the PMA's decision to drop the suit to international public outrage. 111 When the pharmaceutical industry dropped its lawsuit, its decision to do so was seen as a defeat for efforts to expand intellectual property rights to the exclusion of the experiences of AIDS patients and HIV-positive people and their right to health. This early victory, credited to TAC's intervention in the case, 112 encouraged the emerging access to affordable medicines movement to grow beyond South Africa's borders. 113 People in the Global South put more pressure on their governments to push for changes at the international level.
Although it never resulted in a judgment or a resolution between the competing interests of private industry's intellectual property rights 108. Id.; see also TRIPS, supra note 27, art. 8 ("Members may, in formulating or amending their laws and regulations, adopt measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this Agreement.").
109. and the public international human right to health, the PMA case was instrumental in putting the access to medicines issue on the international human rights and public health agendas. Events in South Africa changed the plot from a tale of pirates engaged in the theft of intellectual property to a story about the people and patients. The end of the PMA case also marked a major turning point in the conflict over the terms of the TRIPS Agreement. 114 
III. COUNTRY COALITION BUILDING: INTERNATIONAL RIGHTS ARTICULATION AND INTERNAL POLITICS
The international access to medicines movement reframed the debate on TRIPS as a system that privileged profits over people. The HIV/AIDS crisis in Africa offered a perspective that challenged the presentation of the TRIPS Agreement as merely a measure to protect "private property from pirates." 115 The PMA case, as well as the political organization around the case, expanded the scope of the debate over international intellectual property protection to include some consideration of human rights claims.
Other international institutions outside the WTO entered the conversation and expressed concern that intellectual property protection for essential medicines could serve as an impediment to rights realization. 116 The United Nations Sub-Commission on Human Rights adopted a resolution on intellectual property outlining the implications of patented pharmaceuticals for the enjoyment of the right to health. 117 The WHO also addressed the effects of strict, standardized international intellectual property protection on access to medicines. The WHO passed numerous resolutions on the importance of access to essential medicines as an element of the right to health and the necessity of permitting developing countries to take advantage of flexibilities already available in the TRIPS Agreement to ensure affordability and accessibility in the interests of public health. 118 In June 2001, the United Nations High Commissioner for Human Rights published a report that found "evidence to suggest that the effect of patents on affordability is significant with drug prices falling sharply when generic substitutes enter a market or compete with drugs upon patent expiry." 119 
A. The Doha Declaration
The PMA case and the momentum generated by the global movement, combined with the inquiries by U.N. agencies into the connection between intellectual property and public health, prompted the TRIPS Council to call a special session in 2001. 120 Talks at the TRIPS Council eventually resulted in the adoption of the Declaration on the TRIPS Agreement and Public Health at the WTO's ministerial meeting in Doha. Commonly called the Doha Declaration, the Declaration on the TRIPS Agreement and Public Health is primarily a product of an alliance of countries and communities in the Global South and largely reflects the perspectives of developing countries.
The Declaration evolved from a discussion paper presented by the Africa Group countries in cooperation with other countries in the Global South. 121 A coalition of civil society advocates from the public health, development, and human rights communities joined the developing country members of the WTO, led by the Africa Group along with India and Brazil, to make the Doha Declaration possible.
It is worth noting, as Valbona Muzaka does, that the Doha Declaration had "no precedents within the postwar trade regime during the nearly 60 years of its existence, not to mention the strong symbolic and real sense of legal and political victory it embodied for the developing countries involved and their civil society allies." 122 The Doha Declaration now stands for the proposition that member governments must implement and interpret the TRIPS Agreement in such a way that it supports public health by promoting access to existing medicines and the creation of new medicines. The Declaration provides in pertinent part:
We agree that the TRIPS Agreement does not and should not prevent Members from taking measures to protect public health. Accordingly, while reiterating our commitment to the TRIPS Agreement, we affirm that the Agreement can and should be interpreted and implemented in a manner supportive of WTO Members' right to protect public health and, in particular, to promote access to medicines for all.
In this connection, we reaffirm the right of WTO Members to use, to the full, the provisions in the TRIPS Agreement, which provide flexibility for this purpose. 123 The Declaration lists the flexibilities to which member states are entitled by right to exercise as follows:
Each Member has the right to grant compulsory licenses and the freedom to determine the grounds upon which such licenses are granted. 124 Each Member has the right to determine what constitutes a national emergency or other circumstances of extreme urgency, it being understood that public health crises, including those relating to HIV/AIDS, tuberculosis, malaria and other epidemics, can represent a national emergency or other circumstances of extreme urgency. 125 The effect of the provisions in the TRIPS Agreement that are relevant to the exhaustion of intellectual property rights is to leave each Member free to establish its own regime for such exhaustion without challenge, subject to the MFN and national treatment provisions of Articles 3 and 4. 126 Of particular note is the fact that the language of the Doha Declaration is crafted in the language of rights. It speaks of the "right" of members to grant compulsory licenses and the "freedom" of members to determine what constitutes an emergency.
Without resolving the issue, the Doha Declaration also recognized "that WTO Members with insufficient or no manufacturing capacities in the pharmaceutical sector could face difficulties in making effective use of compulsory licensing under the TRIPS Agreement." 127 The Council for TRIPS was charged with finding "an expeditious solution to this problem." 128 A decision adopted in 2003 allows a waiver of WTO member's obligations under TRIPS such that eligible members may grant a compulsory license for pharmaceutical products for export to eligible importing members, generally those least-developed members in the Africa Group. 129
B. The Trio and TRIPS
The agency exercised by activists in internal domestic politics is now being played out in international arenas by countries of the Global South. The coalition created in connection with the PMA case and the Doha Declaration appears to have endured, and now the coalition's scope has extended beyond the access to medicines issue. Cooperative engagement between South Africa, India, and Brazil subsequent to the Doha Declaration has led to the creation of a trilateral diplomatic alliance actively challenging many of the perspectives and positions of the industrialized world. 130 Arguably, the internal politics of these emerging powers, with population segments advancing human rights arguments, are informing their international political agenda. In notable measure, this has elevated rights concerns into arenas where human rights have not previously enjoyed much prominence. As evidenced by the Doha Declaration, developing countries in the Global South made demands for rights in their negotiations, not requests for concessions. This new ability to make demands is due in large measure to the increasing influence certain emerging economies are able to exert when acting in coalition. 131 In 2003, South Africa, India, and Brazil signed the Declaration of Brasilia, creating the IBSA Dialogue Forum (IBSA). 132 These countries created the IBSA for the purpose of sharing strategies to address international issues of common concern to the countries and to promote cooperation in international trade, areas of defense, multilateral diplomacy, technology, social development, environmental issues, and to foster greater South-South cooperation.
The Declaration creating the IBSA also structured the Trilateral Commission, an internal institutional organization for the partnership composed of the foreign ministers of the three countries. Thus, "[b]y embedding the initiative within their respective foreign ministries," the IBSA has "rapidly institutionalized a process that [might] otherwise fall victim to the vagaries of changing political fortunes or individual interest." 133 The Trilateral Commission has continued to meet at regular intervals.
Despite their apparent distinctions, the trio of countries shares certain principles and priorities. The constitutions of all three countries contain a right to health provision. All three countries were integrally involved in the drafting of the Doha Declaration and the negotiations that led to decision on the implementation of paragraph 6 of the Doha Declaration, which in particular concerns the needs of developing countries without manufacturing capacity. Since the formation of IBSA, Brazil has won several concessions from many major international pharmaceutical corporations with threats to use compulsory licensing. After years of threatening to do so, in 2007, Brazil issued compulsory licenses for the noncommercial public use of the patented AIDS drug Efavirenz. 135 The country's program to provide free, universal access to treatment for HIV/AIDS has reduced AIDS-related mortality by more than fifty percent and has saved millions of dollars in treatment costs for AIDS-related infections. 136 India manufactures "more than a fifth of the world's generic drugs" 137 and has exported generic drugs to countries burdened by the HIV/AIDS epidemic. South Africa has imported generics from the other IBSA members. Additional countries across the Global South are cooperating in order to attain a greater ability to ensure access by increasing their capabilities to conduct research, develop, produce, and distribute medicines through the Technological Network on HIV/AIDS. 138 
IV. AIMS AND ACHIEVEMENTS: IMPLICATIONS FOR THE INTELLECTUAL
PROPERTY REGIME AND HUMAN RIGHTS
The influence that TAC and the IBSA trio will have on reshaping international intellectual property and integrating human rights into foreign policy agendas going forward remains to be seen. For example, Daniel Wanjau Muriu argues that despite the advances of Doha, the likelihood that the right to health could ensure better outcomes in Africa is limited in light of the power and influences of competing international economic actors. 139 While power asymmetry exists and likely will persist, the example of the interplay between South Africa's civil society, multinational corporations, and the country's government over the AIDS crisis has demonstrated that industry can be unwilling to risk the reproach of consumers and citizens in the Global North. In the PMA case, industry moved to redeem its standing by voluntarily ending the litigation and offering to lower prices in response to the public relations crisis created with AIDS patients and their allies who protested the industry's actions in South Africa. Moreover, the expanding alliance between South Africa, India, and Brazil indicates an increasing opportunity for integrating rights concerns into global agreements that previously were more limited in focus.
There is strong evidence that the resistance by TAC against the PMA brought down the prices of antiretroviral medicines. The cost of a triple therapy combination of antiretroviral drugs that cost the equivalent of $450 dropped to $125 in South Africa. 140 According to USAID, the number of HIV-positive women receiving antiretroviral therapy "increased from 76,000, at the end of 2004 to 251,400 at the end of 2006." 141 As a result, 47,700 infants were spared infection. 142 In South America, prices fell by fifty-four percent in fourteen countries. 143 The dramatic drop in prices was due in part to "decisions by pharmaceutical TNCs to cut down the prices of their patented medicines, and in some cases to offer the medicines free of charge, following the bad publicity they received in relation to the PMA case and from the global access to medicines campaign." 144 Price reductions during the period were also attributed to increased competition from generic producers. 145 Nevertheless, the substantive win at Doha remains difficult to implement because of cumbersome and complex procedural impediments. 146 While the success of social movement mobilization and the SouthSouth alliance is worth celebrating, without more, these movements may not ensure a sustainable reconciliation between the rights of pharmaceutical companies and the obligations of developing countries with populations in need. Despite recent developments in the direction of serving the interests of populations in need, some commentators caution that strict, strong, and standardized patent protection will 140 remain an impediment to access to medicines. 147 Indeed, the battle lines have shifted. Industry and the coalition of developed countries that support their position and that pressed for inclusion of intellectual property into the WTO have moved away from the multilateral front of TRIPS and are now emphasizing incorporation of intellectual property into bilateral free trade agreements. Increasingly, developed countries have in effect achieved even stronger intellectual property protection than that contained in and contemplated by the TRIPS Agreement. In addition, corporations continue to sue developing country governments and are not ceding any ground. For example, in India, Novartis sued over its intellectual property rights. 148 Eventually the case was dismissed, but unlike the collection of pharmaceutical manufacturers operating in South Africa, here the corporation never retreated from its position and continued to press for protection of its intellectual property rights. 149 The TRIPS Agreement contemplates a balance between inventors and consumers. Article 7, which outlines the objectives of TRIPS, provides:
The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to the balance of rights and obligations. 150 Emerging events in the Global South may prompt a different balance. Where before the balance tipped heavily in favor of the interests of the pharmaceutical industry, it is now counterbalanced by additional factors framed as fundamental human rights. 151 A frequently articulated objection to the more flexible access strategies envisioned by the Doha Declaration offered on the part of the pharmaceutical industry is that failure to provide strong protections for intellectual property rights will ultimately result in less access. Advocates of strong patent protection for pharmaceuticals argue that aggressive patent enforcement provides the incentive for industry to invest time and capital in the research and development that leads to innovation. To the extent that industry fears it will not be able to recover costs, it will not undertake research and it will not enter developing country markets. Under this view, the actions of the South Africa, India, and Brazil alliance to advance public health through increasing access using the allowed flexibilities would serve as a disincentive for future innovation.
From a public health and human rights perspective, failure to use the flexible strategies to increase access could constitute a dereliction of sovereign duty. Offering an answer to the patent as innovation engine paradigm is beyond the scope of this article; however, other commentators have noted that the assumptions underlying justifications for strong patent protection have not been sufficiently examined empirically. Dan Burk and Mark Lemley have observed that "positions about the patent system's merits or demerits" are taken as "articles of faith" absent "hard evidence." 152 Impediments to empirical research remain because evidence is difficult to obtain. As William Fisher and Talha Syed have explained, understanding innovation incentives and assessing risks that industry will stop innovating absent high profit returns on investments in research and development requires the very information that "firms jealously guard." 153 Nevertheless, the introduction of a human rights discourse has served to change the dialogue and will influence incentives going forward. Perhaps, as Debora Halbert has argued, "a language of humanitarian care that does not necessarily reject completely the idea of intellectual property" 154 will continue to emerge and make possible another path.
To the extent that the international law of intellectual property and human rights seeks standardization and sameness, perspectives from the Global South suggest that difference makes a difference. For example, with respect to bringing a different perspective to a problem, Mark Heywood writes that members of the TAC sought "to promote the idea that commodities such as medicines, that are essential for health, should be treated differently under patent law [than] commodities that do not have any intrinsic link to human dignity and well-being." 155 
